position which does not expose them to more than 1.0 milli-
gram of respirable dust.  Congress provided for miners having
pneumoconiosis to get out of excessive respirable dust with
knowledge that it would affect application of normal rules
of seniority for obtaining jobs (Part I of 1969 Leg. History,
p. 1303).  The 1977 history shows that Congress even changed
the name of the branch of the agency which would be adminis-
tering the 1977 Act from "Mining Enforcement and Safety Ad-
ministration" to "Mine Safety and Health Administration" for
the purpose of emphasizing that the Act was intended to safe-
guard miners' health as well as their safety (Leg. History,
pp. 1316; 1365; 136$).

Article XVII(i) (10) of the NBCWA begins by purporting
to be providing all Part 90 miners with the right to obtain
jobs located in no more than 1 milligram of respirable dust
and suspends normal seniority bidding for those positions if
any Part 90 miner or letterholder bids for such a position.
Then article XVII (i) (10) interferes with exercise of the
Part 90 miners' statutory rights by reapplying seniority to
exclude any qualified letterholder or Part 90 miner from ob-
taining a specific low-dust job if he is working on a non-
producing crew.  It is the height of discrimination or in-
terference with Part 90 miners' rights for article XVII (i)
(10) to restrict the exercise of those rights only by miners
"on any production crew".  The Act makes no such distinction.
Part 90 makes no such distinction, and section 105(c)(l) of
the Act specifically prohibits the making of such a distinc-
tion.

Therefore, I find that UMWA, D30, and Local 1468 dis-
criminated against Mullins in violation of section 105(c) (1)
of the Act when they brought a grievance to arbitration and
succeeded in obtaining an interpretation of article XVII
(i) (10) of the NBCWA which resulted in an award of a job per-
formed in no more than 1.0 milligram of respirable dust to a
miner who did not have any Part 90 rights at all.

The Issue of Whether Mullins Was Engaged in the Protected
Activity of Exercising His Part 90 Rights When He Invoked
the Superseniority Provisions of Article XVII(i)(10) of

the NBCWA

UMWA's initial brief (pp. 3-7), by arguing that Mullins
was not engaged in a protected activity when he obtained the
job of dispatcher, is considering one of the tests which the
Commission has established for determining whether a discrim-
ination complaint should be granted.  In Jack E. Gravely v.
Ranger Fuel Corp., 6 FMSHRC 799, 802 (1984) , the Commission
restated those principles as follows:

1850is proceeding which is contrary to the intention of
